better qualifying experience as a connector than did Mr. Sammons, and
that the unipn agreed to settle both grievances through the reinstatement
of Mr. Canada and the withdrawal of Mr. Sammons' complaint (Tr. 268-275).

I see nothing sinister in the decision by mine management to reinstate
Mr. Canada and not Mr. Sammons.  Both grievances were adjudicated under
the union contract procedures and I do not believe that proceedings under
section 105(c) of the Act should undercut those established practices
where there is no showing of a violation of the anti-discrimination
provisions of the Federal Mine Act.  If this were permitted, any employee
who is dissatisfied with the outcome of any grievance filed in his behalf
by his union could cry "discrimination" and have his grievance case re-
adjudicated a second time in a second forum.  I do not believe that
Congress ever intended the Mine Act to be used as a "mini-NLRB" to air
union grievances or politics.

The so-called "test" of September 18th

The manner in which an employer sees fit to determine the competence
of its work force is a question that I prefer to leave to the employer
and the work force. As indicated .earlier, the parties are in agreement
that any employee hired from the union panel may be referred back to the
panel by the employer within thirty days if the employer is not satisfied
with his work (See Section (h), Article XVI, p. 54, Joint Exhibit 1).
Referring an employee back to a panel for "union activity" is "discrimination"
under Article XXIII of the contract and it is a grievable offense.

Mr. Sammons' union grievance (exhibit R-6)., was based on his assertion
that he was qualified to do the work of a connector and that he was
discriminated against because of his union activities. Although the grievance
states that management failed to provide him with sufficient safety
equipment that "somewhat hindered" his productivity, I take note of the fact
that the grievance was a regular grievance filed pursuant to Article XXI
of the contract, rather than one based on safety or health considerations.

Complainant's assertion at page 16 of his post hearing brief that the
principal reason for referring him back to the panel was his refusal to
climb the diagonal is rejected. Further, his suggestion that his refusal
to climb the diagonal is a "protected refusal to work" is rejected.
Complainant's counsel conceded that this case does not involve the typical
"refusal to work" because of any safety considerations (Tr. 125),  Counsel
also agreed that the thrust of Mr. Sammons1 complaint is the assertion
that after he and mine management (Mr. Bates) had a difference of opinion
regarding the slow progress being made on the refuse bin construction,
and coupled with the fact that Mr, Bates and Mr. Sammons had a previous
"discussion" concerning the posting and bidding of certain boom truck
operator jobs, Mr. Bates was prejudiced towards Mr. Sammons and found a
convenient way to get rid of him by returning him to the Panel (Tr. 126, 129).
The issue here is one of "retaliation" for making safety complaints, not
a refusal to perform work because of safety considerations.  The record
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